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In view of the ever-present government scrutiny of business 

activity and enforcement of the antitrust laws, all businesses, 
including trade associations, should take care that they maintain strict 
compliance with the antitrust laws.  Following is a brief summary for 
antitrust compliance by the Montana Grain Elevator Association that 
is meant as a general guide only.  It should be noted that the 
association cannot and does not render legal advice to individuals or 
companies, and specific questions of law should be referred to an 
individual's or company's legal counsel. 
 
1.  Provisions of the Antitrust Laws  

The most important federal antitrust statutes relating to 
activities of trade associations are in Section 1 of the Sherman Act 
and Section 5 of the Federal Trade Commission Act.  Section 1 of the 
Sherman Act prohibits a "contract, combination . . . , or conspiracy. . . 
in restraint of trade or commerce. . . . " This means that any meetings 
of association members, or any other meeting of two or more 
members of an industry, or in any private communications, 
agreements that would "restrain trade" would be illegal. 

The Sherman Act prohibits any understanding affecting the 
price of a product regardless of the purpose of the understanding.  For 
example, if business individuals reach any form of an understanding 
or agreement concerning price, they cannot justify the understanding 
by showing that it is reasonable or will benefit consumers or other 
customers.  

Mere attendance at a meeting where business individuals 
engage in an illegal discussion concerning price-fixing may imply 
acquiescence and make a nonparticipant criminally responsible and 
subject to as great a penalty as the active participants in the 
discussion. 

Section 5 of the Federal Trade Commission Act prohibits 
"Unfair methods of competition in or affecting commerce, and unfair 



or deceptive acts or practices in or affecting commerce."   Unlike the 
Sherman Act, the Federal Trade Commission Act reaches anti-
competitive acts committed by individual persons or companies, 
whether or not there is any agreement or "combination"; but, like the 
Sherman Act, it also covers joint actions. 

The Sherman Act and Federal Trade Commission Act apply 
not only to interstate commerce but also to activities "affecting" such 
business, and especially those handling products from other states. 

 
 
2.  Potential Antitrust Problem Areas for Trade Associations 

Experience shows that the government is most likely to 
enforce violations of the price-fixing prohibitions of Section 1 of the 
Sherman Act.  A price-fixing violation may be inferred from similar 
price behavior by a group of businesses, even in the absence of a 
written or oral agreement.  If price-fixing is established, the business 
individuals involved may not raise the defense that the prices set are 
reasonable or that the ends sought through the price-fixing behavior 
are worthy.  An agreement among business individuals to divide 
customers is, in and of itself, a criminal act.  Likewise is an 
agreement by a wholesaler to stay out of another's territory. 
 
 
3.  Penalties for Violations of the Antitrust Laws  

Federal antitrust laws may be enforced against individuals and 
corporations both by government officials and by private parties 
through treble damage actions.  In both cases, penalties are severe. 

An individual convicted of a criminal violation of the 
Sherman Act may be fined as much as $100,000 and imprisoned for 
up to three years for each violation.  A corporation (including a trade 
association) convicted of such a criminal offense may be fined as 
much as $1 million.  Both may be subjected to court injunctions 
severely restricting their activities, and to further penalties for 
violating such injunctions.  A trade association can be dissolved 
because of antitrust law violations. 



Violations of the Federal Trade Commission Act can result in 
issuance of a cease and desist order, which will place extensive 
governmental restraints on the activities of a corporation.  Failure to 
obey such an order can result in penalties of as much as $10,000 per 
day. 

In addition to governmental prosecution for a criminal or civil 
violation, the business can face private actions for treble damages by 
injured competitors, customers or suppliers. 
 
4. Your Association and Antitrust 

As noted, the provision of the antitrust law and the penalties 
for violation can be applied to associations, their officers, staffs and 
members.  Strict compliance with the antitrust laws is and always has 
been the policy of this association.  This association exercises 
extreme care to avoid not only violation but anything that might 
justify even a suspicion of possible violation.  
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